STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 15,797

)
Appeal of g

)
| NTRODUCTI ON

The petitioner appeals the decision of the Departnent
of Social Wl fare denying paynent for a low air |oss
mattress for her son under the Medicaid program The issue
is whether such a device is nedically necessary for the

treatnent of the son's condition.

FI NDI NGS OF FACT

1. The petitioner is the nother of a thirteen-year-
old boy, B., who suffered a traumatic brain injury when he
was struck by a car while riding his bicycle in July of
1997. After a prolonged hospitalization and stay at a
rehabilitation center, he was discharged for hone care in
Decenber of 1997. He has nade good progress since that tine
but is still severely incapacitated. He has nuscle
spasticity in his arnms and | egs which has Iimted any
pur poseful novement. He cannot walk, sit up, roll over,
feed hinself or performany actions on his own. He is able
to wiggle in bed and get hinmself into positions from which
he cannot extricate hinself. He is often incontinent of
stool and urine and is unable to clean or care for hinself.

B. is up in a wheelchair a good deal of the day and uses a

stander for about an hour a day. He goes to school for two
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and a half hours, three days per week. He always takes an
afternoon nap before his physical therapy session. He goes
to bed about 8-9 p.m and is diapered at that tine. He is
not awakened for changi ng and turning during the night and
often wakes up wet about 8:00 or 9:00 in the norning. He
sl eeps in a wi ndow ess room (though there are roons with

wi ndows in his hone, only the wi ndow ess room has been

wi dened to acconmpdate his wheelchair) but is provided with
a fan which noves air to his roomfroma w ndow in a nearby
hal lway. Still he experiences profuse sweating, a condition
whi ch existed even before his accident. Hi s nother has
tried sone non-prescription |otions and anti-perspirants
with little success.

2. B. is susceptible to skin breakdown as is anyone
who is unable to nove in bed and who nust deal with a good
deal of noisture in the bed. To date, he has not had any
probl enms with skin breakdown or pressure ul cers.

3. B. was discharged fromthe rehabilitation center
in Decenber of 1997 with a prescription for a "N nth Wave
Mattress” by his physician, who specializes in physical
medi ci ne and rehabilitation. He had used such a mattress in
the rehabilitation center and it was prescribed in order to
mai ntai n proper hygiene and self care for his skin in order
to prevent a skin breakdown. His physician felt that the
air mattress would vary the pressure around the skin sites

that were in contact with it and alleviate pressure on the
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skin thereby maintaining capillary pressure in the skin and
preventing the | oss of blood flow which can cause skin
breakdown and wounds. Although B s physician has not seen
B. since his discharge fromthe rehabilitation center over a
year ago, the physician believes, based on reports from
those who attend B. and B's current pediatrician, that B.
needs to continue using the mattress because he is still
dependent on ot hers.

4. The manufacturer's specifications regarding this
mattress describe it as a true low air | oss system
consisting of a power unit and a mattress assenbly. The
mattress assenbly contains an 8" thick plastic mattress with
a renovabl e wat er proof padded cover. The mattress contains
plastic cells through which air is passed by the power
system at varying pressures. The air works to give pressure
relief and to manage skin noisture. The manufacturer's

literature states that the mattress is indicated primarily

for the treatnent of extensive and/or nmultiple Stage ||

Stage I1l, and Stage 1V pressure ulcers, specifically, (1)

multiple Stage Il and Stage Il pressure ulcers on the trunk
of the body when cutaneous blood flow is prolonged; (2)
multiple Stage I, 111, or IV pressure ulcers and (3) Stage
1l or 1V pressure ulcers not responding to standard
pressure relief therapy. Elsewhere in its literature, the
manuf acturer states that the mattress is suitable for

pressure ul cer prevention.
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5. In February of 1998, the Departnment notified the
petitioner that it would not pay for a Ninth Wave mattress
because it was not nedically indicated for B s condition,
since he had not devel oped any pressure ulcers. In April of
1998, the bed was renoved and the Departnment provided B
with a new mattress which he tried out for about eight
nmont hs, while the Departnment was perform ng a requested
review of the case. That mattress did not fit his bed
properly and caused a nunber of problens for B. including
entangl enent in the sheets and catching his linbs in cracks
between the mattress and rails. The Departnent agreed that
the mattress was i nadequate and replaced it with a foam
mattress which did fit the bed. The petitioner tried the
bed for about a week and had it renoved because she felt it
was not elimnating noisture and sweat. Subsequently, wth
t he agreenent of the Departnment, B. was returned to the
Ni nth Wave pending a resolution of the matter.

6. B.'s current pediatrician did not prescribe the
bed for B. He is involved in general pediatrics and does
not treat any other patients with B.'s problens. At sone
poi nt |ast year, Medicaid notified the petitioner that it
woul d not pay for the Ninth Wave Mattress because it was not
medi cal |y necessary. B.'s pediatrician agreed to try a
different mattress but found the new mattress to be
unaccept abl e because it did not fit. B. was able to squirm

around on it and get caught in gaps between the mattress and
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the rails. The plastic cover also created problens with
noi sture fromurine and sweat. A hone visit in February of
this year by his pediatrician revealed that B. has not had
any problemw th skin breakdown or ulcers on either
mattress. Hi s pediatrician attributes this success to good
famly and nursing care and the Ninth Wave mattress, which
he bel i eves has caused | ess sweating, skin irritation and
difficulties with positioning and transfers. He felt that
B. had done well with this mattress and he woul d not
recommend "goi ng back to previous mattresses whi ch have been
tried without success.”

7. B. isregularly visited by a hone health care
nurse who has over twenty years of nursing experience, nopst
recently focussing on nmaternal and child health and
obstetrics but which began with a thirteen year stint in
acute care in a nmajor nmedical center. She has treated many
patients with traumatic brain injury, but does not claimto
be an expert in this area. The hone health care nurse has
visited B. nonthly since he was di scharged to his honme. She
has observed that B. does sweat in the bed and is sonetines
wet fromurine and is unable to reposition hinself. She has
observed that the Ninth Wave mattress has a nyl on cover
whi ch dries quickly and doesn't allow any winkles, shearing
or crinkling up of the bedclothes. She is unfamliar with
this mattress other than through B.'s use of it. She does

not believe there is an adequate way to prevent B. from
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lying in a wet bed at night other than through this
mattress. She knows he is doubl e-di apered before bedtine
but that is often inadequate. She does not feel a catheter
woul d be good for himdue to the risk of infection from
t hese devices and his need to learn to urinate on his own.
She has had B. tested for pituitary abnormalities (at the
Departnment's suggestion) but none was found so she cannot
explain his sweating. She feels that B. is at a high risk
for pressure sores but agrees that to date he has not
devel oped any skin breakdown regardl ess of which nmattress he
is on. She feels that this mattress works for B., although
she has not seen any other TBI patients using this nattress.
8. B. receives physical therapy about four days per
week. The physical therapy assistant who provides his
t herapy has observed himon the Ninth Wave mattress which
hel ps her to slide himnore easily, and helps himto pivot
nore easily. The dry surface also helps B. to pull hinself
up on the trapeze above his bed. She also felt that he
| ooked | ess fatigued when he was on the Ninth Wave nmattress
because the other mattress he tried did not fit his bed and
he often had restless struggles init. Wile he was on the
second mattress she had to request nedication to control the
i ncreased spasticity he experienced which she attributes to
fatigue. She has several other TBI clients but none of them
uses a Ninth Wave mattress. She attributes their successes

in staying dry to 24 hour nursing care.
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9. The physical therapi st who supervises the
assistant originally saw B. five tinmes per week and now sees
himperiodically. He believes that the Ninth Wave nakes it
easier for B. to do physical therapy and to maintain his
position because there is no sticky wetness. A good
mattress also helps to mnimze fatigue naking it easier for
B. to participate in his physical therapy sessions.

10. The testinony given by the visiting nurse,
physi cal therapy aide and physical therapy supervisor are
found to be credible to the extent that they describe that
the Ninth Wave Mattress keeps the child from being wet and
that he does better with his sleep and physical therapy when
he is in a dry and confortabl e environnent.

11. The Departnent hired a consultant to review this
matter and to testify on behalf of its decision. The
consultant is a nurse with a Master's and Ph.D. who is a
certified expert in ostonmy and wound care. In addition to
consi derabl e experience in the geriatric field, she has
twenty years of experience in pediatric rehabilitation where
she has held posts fromstaff nurse to director of nursing.

In those positions she supervised the care of twenty-five
or so children with traumatic brain injuries who had
i ncontinence and inmobility problens simlar to B.'s. She
has published dozens of articles in nursing journals
regardi ng wound care, pressure ulcers and incontinence and

has gi ven hundreds of |ectures to professional groups
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regardi ng her specialty which is skin breakdown, ostonies
and tubes.

Before rendering an opinion in this case, she revi ewed
t he medi cal records on B., talked with his nother and health
care providers and visited the petitioner's honme to observe
B. and his surroundings. She also reviewed the
manufacturer's literature with regard to the indications for
the mattress.

It is her opinion that the Ninth Wave mattress i s not
nmedi cal | y necessary for B. because he does not have any
pressure ul cers, has never had any pressure ulcers and is
not likely to experience a skin breakdown due to pressure.
As the Ninth Wave mattress is primarily a pressure reducing
pi ece of equipnent, it is not nedically indicated for his
condi tion.

B., in her opinion, needs nanagenent of his wetness,
due to incontinence and perspiration, because it is the
wet ness itself rather than pressure that is nost likely to
cause a skin breakdown in his case. The standard of care
for patients, including children, who experience bed
incontinence is to seek out the source of the incontinence
and to mnimze it, a task which cannot be acconplished by
any mattress. Incontinence is managed by shifting feeding
schedul es away fromthe evening to mnimze night-tine
wetting and by external intermttent catheterization if

needed. It was her opinion that this catheterization poses
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no risk of infection or training difficulty for the future.

Endocrine and other tests should be done on B. to determ ne
the source of his excessive sweating and prescription anti -
perspirants, as well as 100% cotton cl othing, should be used
where appropriate. This is a nethodol ogy she used with the
twenty-five bed bound pediatric TBI patients she nursed, al
of whose incontinence and noi sture problens were
significantly reduced by such nethods and none of whom
experienced significant skin breakdown while using regular
mattresses.

Finally it was her opinion that caregiver ease was not

an appropriate criterion for prescribing such a mattress;
t he actual nedical need of the patient should cone first.
B.'s nmedical need is managenent of his incontinence and
sweating, not a mattress. Wile, the NNnth Wave mattress
does, in addition to its pressure relief therapy, provide
mechani snms for keeping the patient dry, she described this
met hod of achi eving dryness as a "Cadillac Type" relief of
the synptomwhich is not in the patient's best interest
insofar as it does not get at the root problemor foster
i ndependence in him(although it is not harnful to hin), and
which is not a standard and customary treatnment for this
common problemin traumatic brain injury patients. In al
of her years of practice she has prescribed this mattress
only twice for the treatnent of patients who had devel oped

mul ti pl e pressure ulcers on several body parts which could
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not be treated in any other way because the wounds cut
through the full thickness of their skin to the bone. She
al so prescribed this mattress only for the period of tine it
took to elimnate these sores. She has never before seen it
used to treat or prevent wetness in a TBI patient. She
agrees that the first mattress provided as an alternative by
t he Departnent was unsuitabl e because it did not fit the
bed. The second alternative mattress was a suitable
alternative but was, in her opinion, given an inadequate
trial and was not used in conjunction with nethods intended
tolimt or elimnate noisture.

12. B.'s physicians did not respond to or rebut the
opi nion offered by the Departnment's witness. B.'s nother
stated that it was not easy to feed himearlier in the day
because he has a busy schedul e (therapies and school) which
necessitates feeding at night. At the expert's suggestion,
B's visiting nurse had an endocrine test adm nistered to him
with negative results. The Departnment has offered to pay
for an extensive nedical work-up on B. to determ ne the
cause of his sweating which would require himto go to a
hospital or rehabilitation unit for three or four days. The
petitioner has declined this offer because she does not feel
it would be good for her son to go back into the hospital
agai n.

13. The testinony of the Departnent's witness as set

forth in paragraph el even is adopted as an accurate
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description of the appropriateness of this piece of durable
equi pnent for B.'s condition. This testinony is found to
nost accurately reflect the true facts because it was given
by a person who is an expert in this field, who denonstrated
a good know edge and understanding of the facts in this case
and who explained in detail why the nmattress was not
necessary to treat this medical condition and why ot her

nmet hods are standard, custonmary and of greater benefit to
the patient. The opinions of the original rehabilitative
physi cian are rejected as inaccurate because he has no

per sonal know edge of the child' s current situation and does
not address the assertions nade by the Departnment that this
mattress is not a customary or desirable treatnment for the
child' s condition. |In addition, his assertions that
pressure was an issue for a pediatric TBI patient |ike B.
who is out of bed for a good deal of every day, were
rebutted in detail by the expert w tness. The opinions of
the child s current pediatrician are equally flawed because
al t hough they correctly focus on the need to keep the child
dry and contain an opinion that this bed acconplishes that
task, his opinion in no way addresses the points raised by
the expert that the bed is primarily for the treatnent of
pressure sores, that this is not the standard and customary
treatment for incontinence and that there are ways to deal
with this problemthat get at the root of it and are

ultimately of nore benefit to the patient. 1In addition, he
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has freely admtted that he has little experience with and
is not an expert in the needs of a child who is inmobilized
and incontinent due to a traumatic brain injury. The
opinions of the visiting nurse that B. is at risk for
pressure sores; that there is no way to keep B. dry short of
use of this bed; and, that external, intermttent
catheterization is harnful to B. is rejected based on the
nore detail ed and know edgeabl e testinony to the contrary on
t hese subjects given by the Departnent's w tness.

14. The foll ow ng concl usions are supported by a
preponderance of the credible evidence in this matter:

a. B. is not at an increased risk for sores caused by
pressure and no nedical necessity exists for himto either
prevent or cure such sores at this tinme.

b. B. is at risk for skin breakdown caused by chronic
wet ness al t hough he has never devel oped such skin breakdown
regardl ess of which nmattress he has used.

C. B. perforns better in physical therapy when he has
been able to get a good night's sleep and is not lying in a
wet bed.

d. The usual and customary treatment for chronic
wet ness i s assessing the cause of the wetness and
elimnating or limting the cause of such wetness through
t he use of feeding schedul es, anti-perspirants,
catheterization, cotton clothing and the like. No mattress

is considered a treatnent for chroni c wetness.
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e. The petitioner's feeding and activity schedul es
have never been adjusted to mnimze overnight wetness, nor
has he been thoroughly assessed for the cause of his
sweating or had a trial of catheterization.

f. The Ninth Wave mattress is intended primarily for
the treatnment of nultiple pressure ulcers over many parts of
t he body for short periods of tine. It can also be used to
prevent such sores. It acts by both elimnating pressure
and wetness on the skin of the person using the mattress.

g. The Ninth Wave mattress is not nedically necessary
for either preventing skin breakdown in B., for insuring a
good night's rest or for participating in physical therapy.

h. The first alternative mattress provided by the
Department was not suitable for his needs because it did not
fit his bed and caused di sconfort and danger. The
Department agrees with this assessnent and provided a second
foam covered mattress which did fit his bed and which was

rejected prematurely w thout an adequate trial.

ORDER
The deci sion of the Departnent denying paynent for the

Ni nth Wave mattress under the Medicaid programis affirned.
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REASONS

There is no doubt that the mattress requested by the
petitioner provides a great convenience for all those
persons who take care of the petitioner's son. A great deal
of synpathy nust go out to any famly who has experienced
such a devastating injury to a child and whose conti nui ng
care needs are undoubtedly both physically and enotionally
draining for all.* The Medicaid program however, does not
provi de financial assistance for durable nedical equipnrent
if it is purchased nerely for ease or convenience. The
regul ations require that such an itemalso be "nedically
necessary". See Fair Hearing No. 15,662. The Medicaid
regul ati ons cover nattresses under the follow ng
ci rcunst ances:

Dur abl e Medi cal Equi pnent

Paynment may be nade for durable medical equipnent
ordered by a physician for use in the recipient's
resi dence other than a health care institution; i.e.,
other than in a nental hospital, general hospital,
skilled nursing honme, internediate care facility or
internediate care facility for the nmentally retarded
(ICF-MR). A medical necessity formconpleted by the
physi ci an nmust acconpany the claimsubmtted by the
provi der.

Dur abl e medi cal equi prent is defined as equi pnent
whi ch:

Can w thstand repeated use; and

s primarily and customarily used to serve a
medi cal purpose; and

! In addition to B., the petitioner and her husband have
four other children.
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| s generally not useful to a person in the absence
of illness or injury; and

is appropriate for use in the hone.
MB40
It is true, as the Board pointed out in Fair Hearing

No. 15,662, citing Beal v. Doe, 432 U S. 438 (1997) and

others, that an opinion as to medical necessity is "a
prof essi onal judgnment nade by the recipient's treating
physi ci an” and that there is "a presunption in favor of the
nmedi cal judgnment of the attending physician in determning
t he nedi cal necessity of treatnent.” (Citing Waver V.
Reagan, 886 F.2d 194 (8th Cr. 1989). However, the Board
al so pointed out in that decision that it is not bound by
unsupported statenments of necessity w thout any pertinent
data to justify the statenent.

In this case, the Departnent presented the inpressive
testimony of an expert witness which anply rebutted in terns
of detail, know edge, and experience the opinions of the
treating physicians. No attenpt was nmade by the petitioner
to counter any of this witness' testinony. The expert's
testinmony not only rebutted any presunption due the treating
physi ci an but provided credi ble and wei ghty evi dence | eadi ng
to a conclusion not only that the nmattress chosen for B. was
not medi cally necessary and was outside the paraneter of
comon treatnent practice standards but also that its use
m ght not be in the long-termbest interests of the patient

inthat it did not identify and treat the root problem and
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did not foster independence.

Even if it had been shown that the Ninth Wave mattress
was appropriate as the best and easiest way to keep B. dry,
it is clearly within the discretion of the state under the
Medi caid statute to choose to provide nedical services and
equi pnent whi ch adequately, if not perfectly, achieve their

purposes. King by King, v. Sullivan, 776 F.Supp. 645

(D.R 1. 1991). It cannot be found in this case that the
Department abused its discretion by denying this nmethod to
keep B dry, at least until nore customary nethods were tried
first.

The petitioner makes a final argunent that B., as a
child Medicaid recipient, is entitled to preventive services
(as well as disease treatnent) under the Early and Periodic
Screeni ng, Diagnostic and Treatnent Services (EPSDT)
program She argues that even if the mattress is not
currently treating B. for skin breakdown (because he hasn't
had any) it is preventing himfrom experiencing a breakdown
and shoul d be covered pursuant to this program The statute
descri bing the EPSDT program provi des as foll ows:

The term "early and periodic screening, diagnostic, and

treatment services" nmeans. . .[s]creening services. .
.[v]ision services. . .[d]ental services. . .[h]earing
services. . .[and] such other necessary health care,

di agnostic services, treatnent, and other neasures
described in subsection (a) of this section to correct
and aneliorate defects and physical and nental

i1l nesses and conditions discovered by the screening
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servi ces, whether or not such services are covered
under the State plan.

42 U. S.C. > 1396d(r)(5)
(enphasi s supplied)

Subsection (a) of 42 U S.C. > 1396 provides for
cover age of:

other. . .preventive, and rehabilitative services,

i ncludi ng any nedi cal or renedial services recomrended
by a physician or other |icensed practioner of the
healing arts within the scope of their practice under
State law, for the maxi numreduction of physical or

mental disability and restoration of an individual to
t he best possible functional |evel.

42 U S.C. > 1396d(a)(13)

If this section is properly read to nmean that the state
of Vernont is required to take steps to naximally reduce the
physi cal and nmental disability of any child and restore her
or himto the best possible functional |evel, those steps
woul d still have to be nedically necessary to achieve that
goal. Wiile this regulation may expand the scope of
services offered to children, there is nothing in this
regul ati on whi ch expands or changes the nedi cal necessity
standard for Medicaid coverage. As always, the service or
pi ece of equi pnment requested nust be necessary for reaching
t he goal

The credi ble evidence in this case unequivocally
denonstrates that this particular mattress is not nedically
necessary for achieving a goal of restoring the best
possi ble function to this child. This mattress is

appropriate for the treatnent of pressure ulcers, not a wet



Fair Hearing No. 15,797 Page 18

environnment. The goal in this case is to prevent a wet bed
envi ronment whi ch coul d breakdown the child' s skin and
hanmpers his sleep and productivity. The Ninth Wave mattress
is not nedically necessary to neet that goal because his
wet ness can be treated effectively and efficiently by other
nore customary mnmeans. The nedical necessity test, which is
t he touchstone of providing any services or equi pnment
covered by the Medicaid programfor children and adults,
whet her preventive or curative, was not nmet by the evidence
presented in this case.

As the petitioner has not denonstrated that the item
requested is nmedically necessary, the Departnent’'s action
denyi ng coverage for the Ninth Wave mattress was aut hori zed

by and consistent with its regul ations and nust be uphel d by
the Board. 3 V.S. A 5> 3091(d), Fair Hearing Rule 17.
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